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BEFORE THE FEDERAL ELECTION COMMISSION

" In the Matter of )

Adrian Plesha . )y MUR 4919
REPLY BRIEF
I Intr_odm

Despite an understandable aversion to the mailing and telephone calls sent out in the name .

of the fictitious “East'Bay Democratic Committee”, there cannot be a probable cause finding against

©Respondent Adrian Plesha (“Respondent”) because: (1) the plam words of 2US.C. § 441h, its

legislative history and the precedents of the Federal Election Commission (“Commission”)
demonstrate that communications in the name of a non-existent entrty are not covered by the statute

and therefore cannot be applied here and (2) even if the Commission were to dxsregard the statute’s .

" plain words, the legislative history, its own precedents and the proh1b1t10n on its rulemakmg through

e_nforcement matters and apply 2 U.S.C. § 441k here, the factual record set forth in the Office of
General Counsel’s Brief (“OGC Brief”) does not satisfy the 'probable cause standard _fOr.holdin.g
Rest)ondent personally responsi_ble._for the campaign’s actions. |

| For these reasons and those set forth below, the Corhmission should drsmiss this matter and

take no further action against this Respondent.

- IL Facts

- -Respondent was employed as the manager of the 1998 congressional campaign of Charles -

: Ball in Cahforma s 10° Congressronal District. As the campalgn manager, Respondent was

respon31ble for the day to day operatlons of the campalgn as well as hiring and managing staff and '
volunteers. The campalgn was headquartered in Walnut Creek with a satelhte office in Pleasanton. -
The headquarters building had several small offxces with the Respondent’s office and Mr. Ball’s

office connected through a mutual doorway In addition to these offices, several workstauons
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located throughout the headouarters were used by various campaign staff and volunteers, and the

headquarters generally maintained an “open-door” policy.

There were approximately five computers in use at the campaign headquarters, not enough
for each staff member and volunreer to have his or her own. Computers were not specifically
assigned to particular individuals and therefore various campaign staffers and volunteers routinely

utilized the existing computers on an as-needed basis. Interior office doors remained unlocked so

" that computers located in these offices were freely accessible to all staff and volunteers at all times.

It was not unusual for a campaign staff member or volunteer to use a computer located in an office
that was not at'h'is'or her own work area.

The campalgn staff included Heather Patterson, Who served as the ﬁnance du'ector, and

' Chnstlan Marchant Who served as the deputy campalgn manager Ms. Patterson was chiefly

responsible for fund-raising matters and Mr. Marchant assisted with general campalgn matters
including GOT\_/,_hst development, direct mail and phone banks. Ms. Patterson shared an ofﬁce
with Mr. Ball in the Walnut Creek headquarters. | | |
| Mr. Ball’s opponent was' incumbent Democratic Representative Ellen Tauscher; who .'
won the 1998 eleetion over Mr. Ball by a margin of 53 percent 0 43 pereent; Representative

Tauscher won 47 percent of the vote in 1996 in wmmng the seat in her first race. In 2000,

Representative Tauscher won 53 percent in gaining reelection. -

-At issue here are mailers and telephone calls disseminated just before election day in 1998 by

- a “fictitious orgamzauon called the East Bay Democratic Comrmttee that expressly advocated the

defeat of Representauve Tauscher. OGC Bnef at 1 The OGC Brief describes the East Bay
Democratlc Committee as a “fictitious organization” and “a non-existent ennty” . OGC Brief at 1-3.
The telephone calls and letters contained a similar message regarding Representative Tauscher’s vote

to expand the impeachment inquiry against President Clinton, a Democrat like Representative
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Tauscher. There is no dispute concerning Representative Tauscher’s vote on the impeachment

inquiry nor any allegation that the communications inaccurately characterized her vote.

III.  ThelLaw

Respondent 1 charged with violating 1s 2 U S.C. § 441h, which states:

“No person who is a candidate for federal office or an employee or agent of such

candidate shall -

(1). fraudulently misrepresent himself or any committee or orgamzatton under
‘his control as speaking or writing or otherwise acting for or on bebalf of any other
candidate or political party or employee or agent thereof on a matter which is.

' dmmgmg to sudh other candidate or political party or employee or agent thereof

(2) w111fully and knowmg]y participate in-or conspire to participate in any
plan; scheme; or design to violate paragraph (1).” (emphasis supplied). .

. 'The legislative history and the Commission’s holdings in previous enforcement matters are

- consistent with the statute’s plain meaning that 2 U.S.C. § 441h prohibits an individual who is a -

candidate for federal office (or his agent or employees) .from fraudulently misrepresenting an
existing candidate or-committee or political party and causing darnage to that exlsting candidate or
committee or political party. While the Commission ma_y reasonably consider it an oversight, neither
the statute or the regulations cover this situation involving a non-existent or. fictitious political 'party.
IV.  Legal alysr .

The actual words of 2 U.S.C.-§ 441h, its legislative hlstory and the Comrnission’s own
decisions in previous enforcement matters construing it are consistent in demonstrating that the
prohrbmons of 2USC.§ 44 1h do not apply to this situation. The elements of the statute that must
be present to find a vrolatxon 51mply do not exist in this instance. If the Commission Wlshes to
prosecute fraudulent rmsrepresentatlon” by candidates and their agents/ employees mvolvmg non-
existent,” “fictional” committees then it must first gain the authonty to do so either through a

rulemaking procedure or by legislative changes to the statute. It is unhkely that this laudable goal '
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_ would garner any oppoéiﬁoﬂ. But the OGC Brief can cite no regulatioﬁ for authority apd the plain
-WOrds of the statute show it does not apply here. Thus, 2 U.S.C. § 441h cannot be used to find a.
violation here.l | B | ”

Alternatively, even if the Comrhission wrbngly finds that the statute does bar the acti#ify
here, there is not sufficient evidence in the record to find probable cause agaiﬁst the Re;spond_gnt'. If
the Commis_sion'does find the maiiing and felephone Acalls came from the Ball campaign, a fair - |
reading of the evidéncé should convince the Commission that there a_ire gaps _ahci contradictions

- sufficient to preveﬁt a finding of probable cause against this Re'spondent'. '

A : Tile Pla.in' Words of the Statute, Its L egislative History and ﬁe Commission’s
Precedents Demonstrate that the Activity Here Is Not Covered by 2 U.S.C. §
441h’s Prohibitions. : , o
~ Even accepting the facts as the Cenéral Cé:i;nsel’s Brief rec-ites. them, WhJCh Respondent will
demonstrate below is not the case, this matte;' should be dismissed because the stafuté does nolt '
cover communications in the name of a committee that dc;es not eﬁsf. Ths statufe w‘aslpasse-d. in
the wake of the Waferga;e scandals.to remedy false maxlmgs against actual c_ommi_ttees'énd
can;iidates in the 1972 primaries, not fictional ones. Thus',.t'llle applicétion atter_hptgd here in the
General Counsel’s Brief is not supported by the statute, the legislative history or the Cbmnﬁssio_n’s |
precedents. No reg@ations on “non-existe_nt;’ committees have &ef Been promulgated.by_t}.le |
Cornmission, and none are cited 1n the IOGC’s Brief. . |
1. 2USC§#1h
. The plain méaning of section 44 l-h’s: vv;ords demoﬁstrate that it does not coVer.a maﬂiﬁg bya
non-existent politicai committee and does not.apply in_this case. The felevaﬁt pbrtio_h of the statute

Holds that a federal candidate, and those working fér- the campaign, may not:
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* (1) fraudulently misrepresent himself or any committee or organization under his coritrol as
‘speaking or writing or otherwise acting for or on y other candidate itical
employee or agent thereof on a mntter which is damaging to such other candidate or political -
party or employee agent'thereof | -
Thus, in order for section 441h to apply, the act1v1ty at issue must be a fraudulent nnsrepresentauon ,
made (1) on behalf of a candidate or pohucal party that (2) damages that candidate or political party

The Act deﬁnes a candidate as “an individual who seeks nomination for election, or election,

" to federal office.” See 11 CER. § 100.3 (@). The Act defines a political party as “an association,

committee, or organization which nominates or selects a candidate for election to any federal office,

whose name appears on an election ballot as the candidate of the association, committee, or

. organization.” See 11 CFR.§100.15. The “East Bay Democratic Committee” is neither. _

- The OGC Brief states that communications at issue were do_ne on behalf of a f‘fictitious
organization” called the East Bety Democratie Committee. OGC Brief at 1. The East Bay
Democratic Commuttee is not political party under either the Act or California law. l'»I_'herefore,.the
maﬂmg and phone calls at issue, which the General Counsel’s Bref .ndmits is done in the name of a
“non-existent entity”, OGC Brief at 3, cannot fall under the prohibitions of section 441h wluch ‘
applies to.the candidate or party committee in whose name the fratudulent misrepresentationis
made. The East Bay Democratic Committee has never ex.isted,-anti-tnerefore, 1s incadele of being
damaged.' | Thus, the mailing and r)none calls in its name cannot fa.ll under this s,tatute;'

In addmon, the charge fails because, even if : section 441h did contemplate activities agamst |

non-existent comrmttees (which it does not) the actmtles at issue must be “damagmg to such other :

1'The maﬂmg was signed by “George Miller”, who the General Counsel s Brief suggests is a member of Congress While _
there is a George Miller who is a Member of Congress from the Bay Area, this mailing does not identify the George
Miller who signed the letter as a member of Congress and there are 36 George Miller’s in the phone book for the area
covering the 10" Congressional District. ‘The mailing did not discuss George Miller and did not go into a congressional
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candidate or political party or employee or agent thereof.” Yet since the East Bay Democratic
Committee isa “fictitious organization”, indeed a “non-existeht entity”, it cannot be-damaged since
there was nothing to damage Indeed, the General Counsel’s Brief offers no ev1dence of damages,

since none exist.> Without a ‘showing of damages to the East By Democratic Comrmttee, there

~“cannot be a violation of this statute.

2. Legzslatwe Hlstogz

‘The portion of the Act that is now the section 441h upon w}nch the General Counsel’s Brief

relies was adopted in 1974 to prevent a specific abuse that had come to hght during the Watergate

scandals. Cong. Rec. 5.5845, Aprl 11, 1974. That specific abuse involved agents of the' Nixon
campaign, concerned about the .strerllg'th of Senator Edmund Muskie as a potential 1972 opponent,
who undermined Muskie’s campaign by serlding out false memos on Musklie-campaign stationery.
See, Watergate and Preszdmt Nixon’s Grab  for Power, URL http o Swww, vcepglmcs com/ water_'gat_e
Preventing the fraudulent use of the statlonery and name of an opponent’s committee 1s the purpose '
of section 441h. The legislative history confirms that section 441h prohlbxts_ actions against existing

committees — not communications by non-existent groups.

district other than the Tenth. There is no al]egauon in the OGC Brief that Representative Miller was damaged in any
way, and in fact he received 77 percent of the vote in the 1998 election (up from 72 percent in 1996).

2 Reliance on Federal Election Commission v. Furgatch, 869 F.2d 1256 (9th Cir. 1989) to prove the required damage
element is not valid. In addition to presenting a readily distinguishable set of facts, implicit in the Furgatch court’s ruling
was that public harm can be presumed only after it has been determined that a violation of the Act actually occurred. 1d.
The Furgatch Court grounded its findings on the assumption that a violation of the Act had already occurred and
therefore, in the absence of being able to prove an element of public harm, harm was presumed. Furgatch at 1258-60.
Here, there has been no determination on the merits, and therefore, this case cannot be used for the proposmon cited in
the OGC’s Brief. In other words, even if the General Counsel’s reading of Furgatch is valid, which it is not, Furgatch
cannot be used as a substitute for the finding of a v1olat10n and Furgatch cannot be used as a substitute for the  plain
words of the statute.

3 Given the plain words of the statute, damages to Representative Tauscher are not at issue. But even that examination
would demonstrate that no violation occurred. In 1996, Representative Tauscher received 47 percent of the general
election vote. In the 1998 election at issue here she received 53 percent of the vote. And in the 2000.election - in
which there was no “damaging” mailing or phone calls — she received the same 53 percent of the vote. Furthermore,
polling data taken on October 14 and 15t and subsequently on October 26, 1998 demonstrate that Representative
Tauscher’s favorability rating actually increased from 42 percent to 51 percent after the commiunications at issue, and her

" final general election percentage was 53 percent. See attached Exhibit E. Therefore, even if the Commission

(incorrectly) looks to Representative Tauscher there are no damages present so the statutory requirement is not met.

Doc. 663526
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E Senator'Bayh, the sphnsor of the amendment that is now 2 U.S.C. 441h, stated;

[t]he purpose of the amendment ... is to direct the Senate’s attention in the context of the
pending bill ... toa pamatlarmd 5pecy‘ic problem whlch would appear to require a statutory
remedy. This is the problem of ‘dirty tricks’... It has come to the Senate s attention
through the hearings conducted by [Senator Ervin of North Carolina] that durmg the 1972
campaign there occurred at least two mcxdents in which an employee or agent of the
Committee to Re-Elect the President distributed documents bearng the letterlxad of Senator

. Muskie’s campaign Which fa]sel.y. accused Senators Humphrey and Jackson of the most |
bizarre type of personal conduct. It is this tpedf mtywzdauhzd:mymmzs deszgnai to
dml.”'.Cong. Rec. S. 5845 (Aptil_ll,' 1974) (emphasis supplied).

Senator Bayh further stated that his prdvision was designed to punish in the situetion “where

" not only does the candidate or his agent know that the statements about another candidate are false

-but that they are, in fact, damaging to him.” He adds: “I believe that the amendment will effectively

deal with the specific campaign abuses which have been brought to our attention because of the 1972 campaign,

without posing the difﬁeult problems that a broader criminal libel statute presents in terms of first

amendment guarantees.” Id.’
The legislative history makes clear that section 441h applies to a “particular and specific
problem” -- fraudulent communications made in the name of 'an »ex_i-sting campaign or party

organization that damage those campaigns or party committees. That is not the case here. No

. matter how “wrong” the mailing and telephone ca]ls descnbed by the OGC Brief may be, that does.

not mean as a matter of law that they v101ate the Act or regulatxons But 2US.C. § 441h 51mply

does not apply to these facts, and the act1v1ty at issue here cannot be deemed a v1olatlon under_ this -

section or any other section of the Act and regulations as they currently exist.
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~3.. . Commission Precedents

Consistent with the plain wording of the statute and its legislative history, the Comsiission .
has never before applied'section 441h as the General Counsel now urges. Indeed, prior Matters-
Under Review have limited their findings to situations involving maihngs undertaken in the natne of
existing comuhittees or candldates | | |

~ In MUR 1451 (1982), the Comrmss1on recogmzed that “itis clear that the statute reqmres .

" not only. fraudulent mlsrepresentauon of authonty, but that the fraudulent mlsrepresentauon be

‘damaging’ to the rmsrepresented party. ” See MUR 1451, F1rst General Counsel’s Report at 11
(1982). It also recogmzed in MUR 1451 that “[ulnder 2 U. S C. § 441h, the truth or falsxty of the

statement made is not relevant; the issue is whether there has been a mxsrepresentauon of authorlty

"to speak on another party’s behalf.” Id. Accordmgly, MUR 1451 ’s ﬁndmg refutes the OGC

recommendauon here since there cannot be damage to the * mlsrepresented. party given that that.
party is “non-existent”. Moreoi'er, because there cannot be misrepresentation of the'authotity of an
entity that does not exist, there also cannot be a violation ef' the Act. The basic elements of 2 U.S.C. |
§ 441h are not met. | | | |

Also undercuttmg the OGC s arguments here is the-Legal Andlysis concerning the scope of -
section 441h n MUR 178A (1976), which states: | “2USC.§ 441h applies to a candidate or hlS

agent misrepresenting himself or his committee as speakmg onbebalf of another cardzdate in a marmer

: dwmgmg to such other candidates.” (mpbaszs supplied). The conclusion reached in that MUR is equally

. apphcable here: “On the facts supphed use of this endorsernent would not be wnhm the reach of

the statute.” W
MUR 1711 (1985) also uses a reading of section 441h consistent with -R"espor_tdent’s positien '
in this matter. The General Counsel’s Report at 5-6 holds: “2 US.C. § 441h states that no person

who is a candidate for Federal office or an employee or agent of such candidate shall fraudulently
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misrepresent that the candidate or his committee is speaking, writing or otherwise actrgfor or on

beblf of another candidate on a matter which is damaging to such other candidate.” (emﬂnszs su]plzeu)

Thus, the OGC’s Brief in this MUR attempts to stretch section 441h where the Commussion has

heretofore consistently acknowledged it does not go._ See also MUR 743, MUR 774.
_ In MUR 3536, the Commission properly noted that the statute’s prohibition could apply
“only to another federal candidate or employee or agent of such candidate. It would not apply to

persons or orgamzanons who are not federal candidates or employees or agents of such candldates

and thus acting independently of any federal candidate.” First General Counsel’s Report at 5 (1992).

For the Commission‘ to be consistent; this reading must be given to the portion of section 441h(1)

which states that the statements muist be “damaging to such other candidate or polmcal party ormq;loyaeor

' agent thereof.” (@mphasis supplied). ‘Thus, the p]am words of the statute are meant to protect the

candidate or political party in whose name the false communication is made. Since the East Bay

Democratic Committee is a “fictitious” and “non-existent” entity, it has not been damaged and,

- therefore, the Comrnission’s precedents also hold that 2 US.C. §-44-1h cannot be applied to the .

activities at issue here.

B.  The Commission Cannot Use an Enforcement Matter in Place of a
Rulemaking to Expand A Statute.

As the precedents make clear, the Commissi_on has never before read the plam words of 2
US.C. § 441h as the -OGC Brief urges here;_ Itis im.port,ant.to note that the Comxnission has not.
issued regulations in this area, and the OGC Brief cites no regulation. Respondent could not have
been able to receive with ascertainable ce_rta_inty the standard with which the Commisslon expected
him (or the Ball campai_gn) to conform. Accordingly, to adopt the position of the OGC Brief would

be to use an enforcement action to announce new policy, a technique that has been ruled

irnperxnissible by the courts. General Elec. Co. v. U.S. E.P.A., 53 F.3d 1324, 1329-30 (D.C. Cir.
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1995).-

| The simple fact i; that nothing in the Act or regulations covers a communication in the
name of a “fictitious” or “non-existent” candidate‘or party comminee. Rather, the statute covers -
communications falsely made in the name of an actual candidate or political committee. If the

Commission believes such activities should not be permissible, it is certainly free to enter into the -

{8 . rulemaking process. But it cannot use an enforcement action such as this one to introduce a new
:, . reading of the law. General Electric Co. v. U.S. E.P.A., 53 F2d at 1329 30.

' 'The OGC Brief here seeks a probable cause ﬁndmg aga.mst the Respondent that does not fit

within any application of the section 441h framework that could have possibly been derived fr‘om a
4 ' | .- plain reading of the statute. As the court in Gereral Eleanc correctly stated: “[U]#ing an enforcement'

3 . [action] or citation as the initial means for announcing a particular interpretation may bear on the

S
) Shun -

' adequ‘acy of notice to the regulated parties.” Id. (#temal quotations and citations 'omila:i).-. As clearly
demonstrated by Commission oreeedents, this enforcement action is the “initial means” by which
the General Counsel 1s gttempting' to change the meaning and expand- the scope of 2US.C. § 441h.

C.  Evenif2U.S.C. § 441h is Incorrectly Found to Apply to This Case, There is |
- Insufficient Evidence To Hold Respondent Responsible.

The evidence presented in the General Counsel’s Brief that I;he 'Respondent “spearheaded;’
-~ the East Bay Democratic Committee acti\;ities is flawed and contains nnmerous gaps o-\.rer which the
. QGC-leaps in an attempt to find someone _ anyone — culpable. At the end of the day, a fair rewew
of the evidence presented shows that it is .n'n_fair and maccurate to blame any one inohzidual_ for the

activity at issue (which Respondents contend is not now covered by the Act or regulations).

Doc. 663526
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- The General Counsel’s Brief against the Respondent relies primarily on affidavits from two

. campaign employees and on documents and information found on a computer belonging to the

campaign that the OGC Brief alleges was the Respondent’s. This reliance is misplaced.

1. The Patterson and Marchant Affidavits.
The personal relationships between the Respondent, who acted as campaign manager, and

Ms. Patterson and Mr. Marchant soured, for different reasons, over the course of the campaign.

This must be taken into account when judging the credibility of their ‘afﬁ’davits

The OGC Bnef states, accurately, that the Respondent worked closely thh Ms. Patterson,
the Campaign’s finance drrector and that they ate lunch together frequently OGC Briefat 6-7. Itis

true that, for a time dunng the campaugn, they spent much time together The OGC Bnef also

 states that dunng one of these luncheons, the Respondent communicated to Ms. Patterson his plan

to send the fictitious mailing, Id. Respondent has denied this conversation ever took place, and
there is no corroborating evidence that such a conver'sation ever occurred. The Gerieral Counsel’s
Brief, no-doubt. unintentionally, undercuts Ms. Patterson’s credibility in the same paragraph by
alleging that at least one week later, the Respondent “abrnptly ordered [Ms. Patterson]. out of [his]
office” after she gazed at the Respondent’s computer. OGC Brief at 7. The OGC Brief rnakes ‘
much of Ms Patterson s observation that the Respondent had never previously acted in this manner;
Id. But this contradicts the OGC’s thesis. b_eciause ifthe Respondent had already comrnunicated hls -

plan for the mailing to Ms. Patterson, there would be no reason to order Ms. Pa_tterson'out of the

. office. This inconsistency casts doubt upon Ms. Patterson’s entire account.

Candldate Charles Ball’s deposmon bolsters Respondent s position, although this
exculpatory evidence is not in the OGC Bnef Accordmg to that deposmon, the Respondent and C
Mr. Ball shared a common ofﬁce entryway and Mr. Ball never heard the Respondent order Ms.

Patterson out of his office. See Ball Deposition at 210 - 213. Specifically, Mr. Ball was asked:

Doc. 663526 _
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“According to what we were told, you were sitting at your desk and she [Ms. Patterson] walked into

* Adrian’s office and he ordered her out. You have no memory of that?” Mr. Ball reéponded: “No.”

Christian Marchant stated in his affidavit th_af he believed he was an “equal partner” with the

Respondent in the cémpéigni The Respondent, who was the campaign manager, did not share that

_ -ﬁnders_tahding and the relationship deteriorated over the course of the campaign. Mr. Marchant’s

affidavit must be viewed as that of a disgruntled ehplwée, and weighgd accordingly by the
Commission. | | | | | |
For example, the OGC Brief states that the Respondent discﬁ,s_séd the mailing at issue with
Mr. Marchant in eé.r-ly October of 1998 and cites this as evidence of lRespon_dént’s violatior-x of 2 |
US.C. § 441(h). OGC Brief at 7. Hdwéver, in the same paragraph, the General Counsel’s Bﬁef ,

makes a telling admission that undercuts its use of Mr. Marchant’s statement. Specifically, while

 allegedly discussing the plan to send the mailing, the OGC’s Brief at 7 states: “Mr. Marchant state[d] -

that...Plesha said that ‘he has a few tricks up his sleeve.’ When questioned further, Plesha refused to

. provide additional infom_xatioﬁ.” '

Respondent denies ever making such a statement. But even if Mr. Marchant’s account is

true, it offers nothing towards proving that the Respondent discussed the acﬁvity atissue. In fact,

such a statement (if true), proves exactly the opposite of the General Counsel’s contention because it

clearly states that the Respondent provided no “additional infonnation-;’; OGC-B_rief ;t_ 7. Indeed,
tﬁe “tricks” is so undefined as to provide no probative evidence, and actually refetred to the need to
communicate with Republican vo.ters. since Ms. Tauscher was shown in-p'olls as g'etting. as much as
30 percent of the Reéubliéan vote in the district. o |

2. ' Numerous Individuals Had Access to the Ball Campaign’s Computers.

The OGC Brief maintains that the “most powerful evidence” of the Respondent’s

 involvement came from the “Ball campaign’s computer.” But the OGC Brief fails to disclose the -

Doc. 663526 '
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wide access others in the campaign had to the computer and the broken chain of custody for that

' <':omputer ‘The facts contradict the thesis of the OGCBrief. The OGC Brief -incorre'ctly states that

the computer was assxgned” to the Respondent Computers utilized durmg the Ball Campaign

were not specxﬁcally assigned and were avarlable for use by all campa:gn staff whenever the need -

_' ‘arose. Although the computer at issue, see OGC Brief at 7 was physxcally located in the

Respondent s office, that office was unlocked and the computer was used by many 1nd1v1duals,

mcludlng Ms. Patterson and Mr Marchant
~ The General Counsel also faﬂs to address the chain of custody regardmg thelr most
powerfu] ev1dence Accordmg to the deposmon of Charles Ball, the computer referenced in the

OGC’s Brief changed hands several times in the days and weeks nnmedtately precedmg and after the

 end of the campaign. In fact, there appear to be penods of time when the. computer is completely

. unaccounted for. Spec1ﬁca1}y Mr. Ball stated that the computer was in the custody of at least two or’

three other mdmdua]s pnor to its bemg sent to the Commrssron (includmg several famrly fnends

. and his baby51tter) See Ball Deposmon pp. 225- 35

3.  The Commter s Hard Drive ngs Other Individuals as the Author of the
Documents Cited in the OGC Brief.

Ignored by the General Counsel’s Brief is the most fundamental evidence — whose name

* appears.on the computer screens for the documenits the OGC Brief claims link the Respondent to

. the mailings and phone hanks. For ea:a.mple,. the directory screen ﬁsts as author of the phone bank

scr.ipt. - highly touted as evidence in the OGC Brief - not the Respondent, but rather “Jody.” Yet .
the General Counsel’s Brief does not even bring up - let alone explain - this piece of evidence that
contradicts its conclusion. 'S_eg.attached Exhibit A.

Similarly, a later directory screen does not include the Respondent’s name, but shows that

~ the script document was last saved at 12:45 a.m. by “Charles Ball”. Again, there is no explanation in

Doc. 663526 .
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the General Counsel’s Br.ief.A See attached Exnibit B. Accordingly, the General Counsel’s brief has
provided no direct evidence that the Respondent authored the phone script or the mailing that is the
su’bject of this enforcement action. | .

Additionally, the afﬁdavit of Ireland Direct Mail ownetr, Gregory Hollman, does not mention
the name of the Respondent even once. See Hollman affidavit, Jan. 8, 2001. There i.s no direct
evidence of any connection between the Respondent and the mail house that allegedly sent out the '-
mailing at issue. As demonstrated by the Ireland Direct Mail invoice, (OGC Brief at 9) the
Respondent’s name is not listed. See attached‘]éxhibit C. Furthermore, throughout the campaign, -
invoices for various direct mail pieces were directed not onl.y to the Respondent, but also to Ms.

Patterson and Mr. Marchant ‘See attached Ex}ublt D. The General Counsel s brief fails to

' recogmze that other campaign staff took an active part in the d1rect mail activities of the Ball

campaign and this oversight casts further doubt onto the proposed ﬁndmg agamst the Respondent.
V.  CONCLUSION |
For all the foregoing reasons, Respondent respectfully requests that the Commission not
find probable cause against Respondent in this matter because therel was no violation of 2U.S.C. §-
441h according to a fair reading of its plain language, its legislative history and the Comntission’s '
own precedents Even if section 441h is mlsapphed to cover this situation, there is not substantral

evxdence in the OGC Brief for a probable cause violation : against thrs Respondent

Rés\pectful}y subngltt.ed, \/ < -
: 77\ |

. Ginsberg

KennethP. Jones
PATTON BOGGS LLP
2550 M Street, NW
“Washington, DC 20037
202-457-6000

Doc. 663526 .
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CSEP-13-01 16:43 y ' o pas © R-089 Job-254

SEP-13-2001 17:1@ 0GC | . | P.26/45
R, T - TN ItV e ) : :
i R e W LLD aiRELD |
T :tuh..:f:";::4£za‘ sugtouzTie 9453
"u-—-— -1 ir?;; : .
ITVLFTTLAVE . INVO'CE NS 353794 _
STEVENS PRINTING . . : UNITED STATES POSTAL SERVICE
. 2489 ESTRAND WAY . - 3 "WALNUT CREEK - -
b . PLEASANT HILL 'CA 94523-3911°  PERMIT #508 -
e | : | . WALNUT CREEK, CA 94596

5% SALESPERSON. 1 5y’ 50 s

] . CHARLES BALL POLITICAL MAILING (OCTOBER
1, 1998 o
40000 DATA CONVERSION FROM DISKETTE, IMPORT - 1 $0.00540 = $216.0 .
DATA, CASS CERTIFY AND ADD CARRIER ROUTE. R
NUMBER -
40000  AFFIX POSTAGE, LIVE STAM?S BY HAND ©$0.03500  $1400.0
40000  INSERT 1PC INTO #10 ENVELOPE N ~$0.01950  $780.0
40000  INK JET ADDRESSING, RESIDENT LABELS, . . $0.03240 $1296.0.

PRESORT TO USPS 3RD CLASS CRRT . AND 3/5
SPECIFICATION TIE AND SACK

- _— Total Amount - - $3,692.0

Page 1 of 1
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SEP-13-01 16:43 ~ ' o P41 R-098 Job-254

. SEP-13-2081 17:13 .GC S , ' P.atvas
. ' . S INYUYILER '- OICE NUMBER =~ 981471-01

' : - JOB NUMBER en1e71
2489 ESTAND waY

'-"T £E I/EN £) e . . Fmnewomeer -
94523 T - £ NuME L
510) 681-1774 ) . oesoiam
”/N T /”G éAx)(sw) 681-1724 e | INVOICE DATE _
| ' ' SHIPPING DATE. 3.0-3-13_'—98 _

:_.TO:‘ ' : - .. SHIPTO:

2140 = - 2140 -

A:T\‘ ACCOUNTS ‘DAYAR!. o HUEFATHER PATTERSON . _

CHARLES BALL FOR ‘ONGREHS . CHARLES SALL FOR CONGRESS

JA221-8 RO EVARD WAY . L 1281-4a SOULEVARD Wav

WALNUT CREEK CA 94595 - . - WALNUT CREEX CA 94535
e : . : . ) . . ) ) _ —_—
i WE NOW ACCEPT MASTERCARD. AMERICAN E£XPRESSE, VISA & DISCOVER.

SHIP VIA

SALESPERSON TAX EXEMPT NUMBER .

DESCRlPTION

. 3~v**= EOS aND RSV EPS .

:£= . . — ——————-d‘ —————
A SURTOTAL . 850.00
b SALES Tex ol vo.13

S NET 30 Davs WO

" INVOICE TOTAL



SEP-13-01 16:43

SEP-13-2081 17:12 ‘GC - |
| INVOIGE
2489 ESTAND WAY
— - _ PLEASANT HILL, CA.
TEVENS =
(510)681-1774
?IN 77IVG FAX (510) 681-1724
10: SHIP TO:
R140 . .
ATT: ACCOUNTS DPAYARLE

CHARLES BRALL FOR. rnNr‘RE“a‘i
1281-A AOULEVARD WAY ’

WALNUT CREEK CA 94595

WE NOW ovr=DT MAQthrARn
SALESPERSON

AMERTICAN EXPRESS ,

e - BESCRIPTION

P37 R-033  Job-254

Q . - P.37/45
INVICE NUMBER  ~ 93173:3%w—01
* JOB NUMBER a]12727

'FILE NUMBER

INVOICE DATE 10-27~-98

SHIPPING DATE T 10-27-92.
2140
LHRISTIAN

CHARLES BALL FOR CONGRESS
1281-4 20ULEVASD LAY

CWALNUT CREEK CA 94595

VISA % DISCOVER.
SHIPVIA™ ™ |7 TAX EXEMPT NUMEER™™
TRUCK o . '

ool ___AMOUNT_

LAWRENCE | AR LETTERS ?/O
2 LETTERS :
ulo FNUEI c\pr__ B
I MATI. MERGE _ETTFQ FOLD . INCL
UDE 2ND PG & BROCHURE 3 PANEL
10:Q00 10.800 {MATL PIECES : i A?& 00'
MAIL PREP . N 2,060.00 -
. _ S
SUBTOTAL 4,494, 00
ME NET'?n Dgys' ° )T A ".._a;dﬁn.ﬂﬁ
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California’s 10 CD TRACK Survey
3 S INTERVIEW SCHEDULE

CHARLES BALL FOR CONGRESS
Public Opinion Strategies
Alexandria, Virginia

October 27, 1998
-N=300 Likely Voters
Margin of Error; +5.66




5. If the election for U.S. Congress ‘were being held today, for whom would you vote if the
(READ AND ROTATE) -

candidates were...

; ~ Ellen Tauscher (TOWL- scher) (lzke cow), Democrat, Member of Congress
S Charles Ball, Republican, National Security Analyst
_ Valerie Janlois (J AN-LOIS), Natural Law Party Non-profit Orgamzatmn Administrator

..OR...

Oct. 26 Oct. I4-15
27%

35%
16%

24%

7%

1%
2%

e

1%

12%
1%

51%
31%

3% -

2%
12%

* TOTAL numbers may differ due to rounding

15%

26%

7%

1%
1%

1%
1%

19%
2%

2%

33%
2%

2%

19%

June <98 -

25%
22%

12%

13%

1%
2%

1%
1%

17%
5%
47%
25%

3%
2%

17%

o John Place, Reform Party Busmessman

DEFINITELY TAUSCHER

PROBABLY TAUSCHER

DEFINITELY BALL
PROBABLY BALL

DEFINITELY JANLOIS

PROBABLY JANLOIS

 DEFINITELY PLACE
- PROBABLY PLACE

UNDECIDED (DO NOT READ)

- REFUSED (DO NOT READ)

TOTAL TAUSCHER
TOTAL BALL - '
TOTAL JANLOIS
TOTAL PLACE
TOTAL UNDECIDED .




